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I. SUMMARY

The Staff of the Indiana Utility Regulatory Commission ("l~C

Staff") hereby submits its comments in response to the Federal

communications Commission ("FCC") Notice of Proposed Rulemaking

("Notice") issued on April 19, 1996. 1 The FCC states that this

rUlemaking:

[i]s one of a number of interrelated proceedings designed
to advance competition, to reduce regulation in
telecommunications markets, and at the same time to
advance and preserve universal service to all Americans. 2

The Staff of the lURC is concerned, however, that the FCC's

apparent attempt to 'micro-manage' the implementation of local

exchange competition through the prescriptive proposals contained

1 In re the Matter of Implementation of the Local
Competition Provisions in the Telecommunications Act of 1996, CC
Docket No. 96-98, Adopted April 19, 1996.

2 Notice, Para. 3, at 3.
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in the Notice may actually impede Indiana's local exchange

competition initiatives and prove disruptive to the preservation of

universal service. In order to best foster competitive local

exchange markets, the IURC Staff urges the FCC to develop tlle

broadest federal guidelines possible that provide states witn

considerable flexibility for implementation of

Telecommunications Act of 19963 for the following reasons:

• The Notice lacks sufficient detail
establish a set of prescriptive
competition implementation rules.

upon which to
local exchange

• The IURC has been investigating and moving ahead witn
local competition, building a complete record based upon
Indiana-specific local exchange conditions in its local
competition case (IURC Cause No. 39983).

• In addition, the IURC has received at least three
applications from non-incumbent LECs desiring to provide
some form of local telephone service in Indiana and at
least two requests for suspension and modification. Tlle
IURC is moving ahead on these cases, as well.

• Congress has given state commissions a great deal of
statutory authority and responsibility involving
interconnection agreements.

• National pricing rules are not
economic principles, and given
pricing environment, may compel
increases.

justified based upon
Indiana's flat-rate
local exchange rate

• State specific analysis is necessary when considering
existing interconnection agreements. There is no benefit
to establishing a nationwide policy.

3 Telecommunications Act of 1996, Pub. L. No. 104-104, 110
Stat. 56.
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II. GENERAL

These comments are in response to the many questions contained

in the Notice - a Notice that does not contain a comprehensive

framework for establishing national regulations for implementing

the local competition provisions of the 1996 Act. The IURC Staff

recognizes that the FCC must adopt local competition implementation

rules in an accelerated time frame, but it appears inconsistent for

the FCC to be working against such a tight deadline, while

attempting to draft rules that answer the multitude of questions

contained in the Notice.

Lack of Specificity

The Notice lacks specificity about any proposed rules that may

be adopted by the FCC. Given the time constraints and the level of

complexity involved, the IURC staff does not believe it desirable

to establish detailed national rules based upon a Notice that

contains questions, not proposals. With no opportunity to examine

and comment on specific proposals, the lURe staff asks the FCC to

concentrate on establishing a set of broad national guidelines that

the IURC may use as a foundation for building competitive local

exchange markets - in this way the state commissions and the FCC

may work cooperatively in fulfilling the charge of the 1996 Act.

IURC Staff: CC 96-98
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Jurisdiction

A major limitation on the authority of the FCC under tlle

federal Communications Act of 1934, as amended by the 1996 Act, is

set forth as follows in Sec. 152(b) of the 1934 Act:

[N]othing in this chapter shall be construed to apply or
to give the [Federal Communications] commission
jurisdiction with respect to (1) charges,
classifications practices, services, facilities, or
regulations for or in connection with intrastate
communication service ... (47 U.S.C. Sec. 152(b»

The breadth and vitality of this jurisdictional limitation on tlle

FCC was confirmed by the u.S. Supreme Court in the leading case of

Louisiana Public Service commission v. FCC, 106 S.ct. 1890 (1986).

As the Court stated at page 1899 of that opinion:

By its terms [Sec. 152 (b)] fences off from FCC reach or
regulation intrastate matters - indeed, including matters "in
connection with" intrastate service.

Despite this clear proscription on its statutory authority tlle

FCC tentatively, yet. boldly, concludes that, "Congress intended

sections 251 and 252 of the 1996 Act to apply to both interstate

and intrastate aspects of interconnection, service, and networ~

elements, and thus that our regulations implementing these

provisions apply to both aspects as well." (Notice, para. 37). Tlle

FCC also states that " ... consistent with our earlier discussion

that sections 251 and 252 do not make jurisdictional distinctions

between interstate and intrastate services and facilities, we

tentatively conclude that the pricing principles we establish

lURC Staff: CC 96-98
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pursuant to section 251(d) would not recognize any jurisdictional

distinctions ... " (Notice, para. 120)

The IURC Staff cautions the FCC not to lightly disregard tne

long-accepted jurisdictional allocation between state and federal

regulatory bodies described in Sec. 152(b) of the 1934 Act. If tne

FCC adopts this posture, it will unnecessarily expose itself to a

substantial risk of extended litigation, and it will threaten tne

achievement of the congressional goal of a quick and efficient

transition to more competitive local telecommunications markets to

which it aspires. The result would be the haphazard development of

a competitive industry structure through litigation, rather than

through thoughtful regulation.

Even if the FCC believes that traditional regulation is

counter-productive, it may not ignore the regulatory role of tne

States set forth in the congressional directive of Sec. 152(b).4

Administrative policy, no matter how desirable, cannot alter tne

mandate of the governing statutes. 5 As forcefully stated by the

Supreme Court in the Louisiana case at page 1901:

section 152(b) constitutes, as we have explained above,
a congressional denial of power to the FCC to require
state commissions to follow FCC depreciation practices
for intrastate ratemaking purposes. Thus, we simply
cannot accept an argument that the FCC may nevertheless
take action which it thinks will best effectuate a
federal policy. An agency may not confer power upon

4 Southwestern Bell Corporation v. FCC, 43 F. 3d 1515, 1519
(1995).

5 Ibid

lURC Staff: CC 96-98
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itself. To permit an agency to expand its power in the
face of a congressional limitation on its jurisdiction
would be to grant to the agency power to override
Congress. This we are both unwilling and unable to do.

The FCC states its major rationale for rendering Sec. 152(~)

inapplicable to Sections 251 an 252 of the 1996 Act as follows:

In enacting Section 251 after
squarely addressing therein the
believe Congress intended for
precedence over any contrary
section [152(b) .

(Notice, para. 39).

section [152(b)] and
issues before us, we
section 251 to take

implications based on

This belief not only misses the mark, it seems to be totally at

odds with the derivation of congressional intent that is compelled

by logic and well-established principles of statutory construction.

The legislative history of sections 251 and 252 of the 1996 Act

clearly reflects that the preemption of State Commissions'

jurisdiction with respect to the matters covered by these sections,

section 152(b) notwithstanding, was expressly considered and

rejected by Congress.

The lURC Staff finds the FCC's reference to 1993 legislation

relating to commercial mobile radio service to be especially

curious. The provisions of this legislation are evidence of

congress' willingness and ability to explicitly render Section

152(b) inapplicable when that is what it wishes to do. It did not

wish to do so in connection with sections 251 and 252 of the 1996

Act.

IURC Staff: CC 96-98
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The IURC Staff believes that other commenters including, but

not limited to, other state Commissions, will question the FCC

jurisdiction over intrastate matters claimed in the NPRM. We are

hopeful that the FCC's consideration of these comments will result

in FCC rules that are flexible enough to allow state Commissions to

mold a competitive structure around their respective intrastate

telecommunications markets based on their unique knowledge of these

markets, and in accordance with congressional intent.

III. DISCUSSION

A. State Initiatives

In the Notice, the FCC makes general statements about the

apparent lack of state local competition initiatives, such as the

adoption of interconnection rUles, and the fact that many states

have not certified any new local exchange entrants. 6 Although the

FCC seems to indicate that these types of generalizations form an

argument for the prescriptive tone of the Notice, the IURC Staff

would like to clarify that neither criticism acknowledges the fact

that many states are currently involved in ongoing local

competition investigations and that local exchange competitors may

not have filed for certification.

6 Notice, Para. 5, at 5; n. 70, at 20 observes that
detailed interconnection rules have not been adopted in most
states and that a number of States have not yet certified any new
local exchange entrants.

IURC Staff: CC 96-98
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In February, 1996, Cause No. 39983, the lURC conducted a

hearing on the Report of the Executive Committee on local exchange

competition matters in Indiana. This Report, which was prepared py

a diverse set of participants7 , is to serve as the framework for

Indiana's local competition initiatives and contains

recommendations about many of the issues mentioned in the Notice.

The IURC Staff believes the Report provides extensive support for

the practical methods that should be used to move forward witn

local exchange competition in Indiana - practical, Indiana specific

methods that could be disrupted by any detailed "one-size-fits all"

federal rules on local telephone competition. Although states like

Indiana have not issued any state-specific rules, they have been

taking measured steps, including local competition investigations

and workshops; the FCC should not view the states' cautious actions

on local competition as disinterest or use them as a basis for

preemption.

Further, it appears hasty for the FCC to assert that, because

many states have not certificated any new local competitors,

detailed national rules are necessary. The first petition for a

certificate to provide local exchange service in Indiana was not

7 The preparers of the report included large and small
incumbent LECs, large and small IXCs, resellers, competitive
access providers (CAPs), cable television operators, various
telecommunications trade associations and lobbying groups,
consumer and citizens advocacy organizations, and the Indiana
Office of the utility Consumer Counselor (a state government
agency which represents the pUblic in proceedings before the
IURC) .

IURC Staff: CC 96-98
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received until after the 1996 Act was signed into law. In fact,

the IURC began its investigation into all matters pertaining to

local exchange competition on its own motion in 1994, in an effort

to gather information about "any and all" Indiana-specific local

exchange competition issues and to resolve as many of those issues

as possible. The Report in Cause No. 39983 mentioned earlier was

filed with the lURe on January 16, 1996, prior to passage of tpe

·1996 Act.

If the FCC moves ahead with its adoption of explicit local

exchange implementation rules, the IURC Staff believes Indiana's

local competition initiative could be delayed or even jeopardized,

because one solution does not necessarily fit all states. We

recommend that the FCC proceed jUdiciously by allowing the states

to move forward with individualized state solutions to the many

complex local competition questions.

B. The Role and Purpose of the FCC's Forthcoming
"Interconnection and Unbundling" Rules

As a general criticism, the Notice treats section 251 in

isolation; the FCC has almost totally ignored Sections 252 and 253

- except for selective (and incomplete or misleading) quotations.

By doing so, the FCC has elevated the importance of the rules it

must issue on section 251 far beyond anything which an objective

reading of the Act may justify. This section of the IURC Staff

Comments will illustrate some of the interrelationships between

IURC Staff: CC 96-98
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Sections 251, 252, and 253 and will set forth a view of the role

and purpose of the FCC's forthcoming rules on section 251 that we

believe is far more consistent with the clear language of the Act

than the view which is presented in the Notice.

In Paragraph 18, the FCC states that liTo the extent that tne

resulting agreements are based on voluntary negotiations rather

than state arbitration, those agreements are not required to

satisfy the provisions of sections 251 and our regulations issued

thereunder, " However, Congress has clearly authorized a

third such means in Section 252(a) (2): "Any party negotiating an

agreement under this section [Section 252] may, at any point in tne

negotiation, ask a state commission to participate in the

negotiation and to mediate any differences arising in the course of

the negotiation." As will be discussed in some detail, mediated

agreements are not required to satisfy the requirements of tne

FCC's regulations issued under Section 251, either.

paragraph 19 sets up the same false choice as Paragraph 18 py

implying that the only means by which an agreement between an

incumbent LEC and a competitor can be reached are voluntary

negotiation and arbitration:

If an incumbent LEC and requesting carrier are unable to
reach a negotiated agreement, section 252(c) authorizes
a state commission to resolve disputed issues by
arbitration, and requires the state commission to "ensure
that such resolution and conditions meet the requirements
of section 251, including the regulations prescribed by
the [FCC) pursuant to section 251. II

Notice, CC Docket No. 96-98, at Para. 19.

IURC Staff: ee 96-98
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One would never know from reading this passage that Congress

established a third method of reaching agreement: the mediated

agreement, with participation by a state Commission and mediation

of any "differences arising in the course of the negotiation. II

While the likelihood of a State Commission receiving a request for

participation and mediation may not be great in some states, tpe

FCC's continued failure to even acknowledge the possibility of

mediation is nonetheless so troubling that we have chosen to

discuss it in some detail, lest by not commenting, our silence pe

interpreted as agreement or consent.

The standards which a State Commission must use for approving

or rejecting a mediated agreement are the same as those for

approving or rejecting a voluntarily negotiated agreement and are,

thus, very different than the standards applicable to an agreement

which was arrived at through arbitration. Under section

252 (e) (2) (A), a State Commission may only reject a voluntarily

negotiated or state-mediated agreement if it finds that "tpe

agreement (or portion thereof) adopted by negotiation [including

the mediation process] discriminates against a party not a party to

the agreement" or "the implementation of such agreement or portion

is not consistent with the pUblic interest, convenience, and

necessity." It is important to note that Congress did not ma]{e

noncompliance with FCC rules grounds for rejection of an agreement

IURC Staff: CC 96-98
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negotiated under 252 (a) .8 Indeed, Congress apparently did not

contemplate any role for the FCC in approving either a voluntarily

negotiated agreement or a State-mediated one, unless and until a

state Commission fails to act on such an agreement in the ti~e

frames set forth in section 252(e) (4).

Even in its discussion of the arbitration process, Paragraph

19 is misleading. "A state commission may reject an arbitrated

agreement (or any portion thereof) pursuant to section 252 (e) (2) (5)

'if it finds that the agreement does not meet the requirements of

section 251, including the regulations prescribed by the [FCC]

pursuant to section 251." The tone of Paragraph 19 suggests that

the FCC believes that its forthcoming interconnection and

unbundling rules are the only factors which a state Commission

may/must consider in evaluating an arbitrated agreement. The FCC

has put the cart before the horse. A close reading of section

252(e) (2) (B) reveals that Congress's overarching concern was that

any arbitrated agreements meet the statutory requirements of

section 251, as well as the statutory pricing standards contained

in Section 252(d). The purpose of the FCC's rules and regulations

is merely to implement certain specific portions of section 251 (as

8 This makes sense, since a state Commission may receive a
request to participate in the negotiation and to mediate any
differences "at any time," including prior to the issuance of any
rules by the FCC. Theoretically, a state Commission could even
grant final approval of a mediated agreement prior to the
issuance of any FCC rules, pursuant to sections 252(e) (1), (2),
(3), and (4).

IURC Staff: CC 96-98
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designated by Congress), and not to supersede or circumvent Section

251, itself.

It is also important to note that parties to an agreement 

whether voluntarily negotiated, mediated, or arbitrated - are

required to submit that agreement for approval to the relevant

state Commission, and not to the FCC. In turn, the State

Commission is required to make "written findings as to apy

deficiencies" in any agreement(s) which it may reject. Thus,

Congress granted invested state Commissions a great deal of

authority and responsibility, even in conjunction with arbitrated

agreements.

The timing of a possible request to a state Commission for

participation and mediation is also important. As quoted above,

section 252(a) (2) permits any party to a negotiation to make such

a request to a state Commission at any time during the negotiation.

At first glance, it appears that a party to an agreement could even

request a State Commission to participate and mediate even while

the arbitration is taking place. As with a "pure" mediated

agreement (without any arbitration), and to the extent that the

state's participation and mediation led to resolution of the

issues, the State Commission would not be required to consider any

rules the FCC may have promulgated to implement section 251 in

approving or rejecting the agreement.

ParagrAph 20 should be read in light of the precedipg

discussion. "Thus, the statutory scheme of sections 251 and 253

IURC Staff: CC 96-98
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contemplates that the obligations imposed by section 251 and our

regulations will establish the relevant provisions that will frame

the negotiation process and will govern the resolution of disputes

in the arbitration process." For reasons already stated, the first

part of this sentence ("[the FCC's] regulations will establish tpe

relevant provisions that will frame the negotiation process") is

clearly incorrect regarding both voluntarily negotiated and

mediated agreements. The second part ("[The FCC's] regulations.

. will govern the resolution of disputes in the arbitration

process.") is only partially correct. Our concerns about t).'le

discussion of Section 253 ["the Barriers to Entry" section]

contained in Paragraph 22 mirror our concerns about many of tne

other introductory paragraphs. As in Paragraphs 19 and 20, the FCC

has elevated the importance of its rules and regulations above that

of the statute (principally, section 251 of the Act) which required

the FCC to issue those rules in the first place. The FCC correctly

notes in Paragraph 22 that Section 253 bars state and local

regulations [or state and local statute, or "other State or local

legal requirement"] that prohibit or have the effect of prohibiting

"entities from offering [any interstate or intrastate]

telecommunications services." Paragraph 22 is also correct in

noting that Congress granted the FCC the authority "to preempt any

law or regulation that is violative of [section 253]." However,

the FCC has omitted key portions of Section 253 that both limit tne

lURC Staff: CC 96-98
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grounds for exercise of that authority and set forth certain

procedural requirements for doing so.

First of all, the ban on statutes, rules, and regulations that

either prohibit or have the effect of prohibiting competition is

not absolute. As section 253(b) clearly states,

Nothing in [Section 253J shall affect the ability of a
state to impose, on a competitively neutral basis and
consistent with section 254 [universal service languageJ,
requirements necessary to preserve and advance universal
service, protect the pUblic safety and welfare, ensure
the continued quality of telecommunications services, and
safeguard the rights of consumers.

Thus, contrary to the impression left by the FCC in Paragraph 22,

States can enact statutes, rules, or regUlations that prohibit or

have the effect of prohibiting competition - if they meet the four

criteria enumerated in Section 253(b).

Furthermore, even where the FCC is permitted to preempt tpe

states - i.e., even where the FCC has reason to believe that a

particular state or :Local statute or "other legal requirement" does

not meet the four named criteria - pursuant to Section 253(d), tpe

FCC can only preempt the statute or regUlation or other legal

requirement after notice and an opportunity for pUblic comment.

Presumably, the affected state Commission would be considered part

of the "pUblic" and, thus, would be eligible to file comments with

the FCC.

In Paragraph 23, by continuing its practice of selectively

quoting from the Act, the FCC once, again, downplays the role of

IURC Staff: CC 96-98
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the Act and overemphasize the role of any rules the FCC lQay

ultimately promulgate to implement that Act. The FCC's reference

to Subsection 252(e) (6) is illustrative. This subsection provides

that any party aggrieved by a state Commission's determination

regarding a Section 251/252 agreement "may bring an action in an

appropriate Federal district court to determine whether tpe

agreement meets the requirements of section 251, presumably

including our rules thereunder." For whatever reason, the FCC

failed to mention that a Federal district court must consider

whether the state Commission's "determination" complied with both

section 251 and Section 252. The FCC only mentioned the need for

compliance with Section 251. When one considers both sections, and

consistent with the previous discussion regarding Paragraphs 19 and

20, it is clear that compliance with FCC rules would not be a

relevant factor in a Federal district court's decision regarding a

State Commission's determination on either a voluntarily negotiated

or a mediated agreement, since the State Commissions are not

permitted to base their determinations on those rules, in the first

place. Similarly, as discussed earlier, if a party to t}le

negotiations requests a State commission to participate in tpe

negotiations and to mediate certain "open issues" when those same

issues are also being arbitrated (Sect. 252(b)(1», and if tl\e

mediation is ultimately successful i.e., if the need for

arbitration "disappears", then the FCC's rules might never come

into play, at all.

lURC Staff: CC 96-98
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Paragraph 24 of the NPRM is cast in a similar vein as tpe

paragraphs which precede it. For example, the FCC states that

The [FCC's] rules implementing section 251 will have a
pervasive and substantial impact in a variety of contexts
under the 1996 Act and will serve as the cornerstone of
the pro-competitive provisions of the statute. These
rules will assist incumbent LECs, telecommunications
carriers, state commissions, the FCC, and the courts in
defining rights and responsibilities regarding
interconnection, unbundling, resale, and many other
issues under the 1996 Act.

At the risk of beating a "dead horse," and consistent with previous

arguments, Congress has made it clear that the FCC's rules are not

relevant in considering either voluntarily negotiated or mediated

agreements; they may not be relevant in considering arbitrated

agreements, either (this assumes that any agreement(s) for whicn a

State Commission receives a petition for arbitration is (are)

successfully mediated, leaving no outstanding issues to pe

arbitrated) .

Due to time constraints, lURC staff was unable to comm.nt on

ev.ry paragraph in the NPRM. All references in any portion of the

PM to any FCC rules which may Ultimately be promulgated to

impl.ment all or part of section 251 - and all references to any

agr••ments .xecuted under Section 252 should be read in

conjunction with the lURC Staff's discussion of paragraphs 18

through 24.

lURC Staff: CC 96-98
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C. Existing Interconnection Agreements

In paragraph 48, the FCC seeks comment on Section 252(e)(1)

and section 252 (a) (1) as to whether parties that have existipg

interconnection agreements should be required to file them with

state commissions for approval. The IURC Staff notes that many of

Indiana's existing interconnection agreements were negotiated years

prior to the 1996 Act, and were not negotiated within a competitive

framework. Some of Indiana's existing extended area service (EAS)

interconnection agreements even contain lost-toll 'make whole'

factors that have no relationship to the costs of providing

interconnection, but rather to the loss of certain toll revenues

when the routes were changed to toll-free calling.

Further, the interrelationship between existipg

interconnection agreements, the revenue flows of rural telephone

companies, and universal service must be taken into consideration,

when existing agreements are examined. It appears to the IURC

Staff that existing interconnection agreements are essentially

state specific, and it would be inappropriate for the FCC to

require their submission to state commissions for approval. Each

state needs to determine how existing interconnection agreements

should be handled, because of possible detrimental effects upon the

introduction of competition and universal service implications

within the individual state.

lURC staff: CC 96-98
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D. pricing

Paragraph 123 makes reference to one of the most confusing

portions of the Act: Subsection 252 (d) (1) (A) & (A) (i), which

requires state Commissions to base the "just and reasonable rate

for the interconnection of facilities and equipment for purposes of

[Subsection 251(c)(2)], and the just and reasonable rate for

[unbundled access to] network elements for purposes of [Subsection

251(c) (3)]" "on the cost (determined without reference to a rate

of-return or other rate-baseg proceeding) of providing tpe

interconnection or network elements (whichever is applicable) ." We

believe that the likely intent of Congress was to prohibit States

from making "reference" to a rate-base proceeding, etc. However,

as written, the prohibition is far broader: States may not make

"reference" to a "rate-of-return or other rate-baseg proceeding."

By definition, any proceeding on any aspect of rates might :be

considered "rate-baseg."

Ignoring for the moment what we suspect is a typographical

error (albeit a very significant one), IURC Staff suggests that tne

FCC seek further input on whether it is possible to base tne

interconnection and network element charges contemplated by section

252(d) (1) on rate base, rate of return, cost of service, cost of

capital etc., outside of a "proceeding," reference to which in tpe

calculation of rates is prohibited under section 252(d) (1) «A) (i).

Are references to other types of "proceedings" also prohibited?

Regulatory agencies and their Staffs could, of course, attempt to

IURC staff: CC 96-98
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determine rates based on "informal" or "unofficial ll rate of return

and rate base data, developed outside of a proceeding. However,

this raises due process and other legal questions.

The pricing of interconnection, collocation, and the unbundled

network is an important element of the Notice. Even when companies

can agree where to interconnect and how to interconnect, they may

still disagree, perhaps sharply, about the appropriate price(s).

Under any type of mutual compensation, each company will desire to

charge the highest rate possible, while paying the other company

the lowest rate possible. Despite the desires of either the LEC or

the new entrant, economic and pUblic policy principles should

determine who establishes the costing methodology (FCC or states);

the costing methodology, itself; and the resulting rate structure.

Besides these three issues, the FCC seeks a definition of

"discrimination ll along with a variety of terms dealing with costing

methodologies. We first address the jurisdictional question.

Jurisdiction over Pricing Policy

Following its theme of developing a national policy for

telecommunications, the FCC proposes a national directive for

pricing policy.

We tentatively conclude that this statutory language
establishes our authority under section 251(d) to adopt
pricing rules to ensure that rates for interconnection~

lURC Staff: CC 96-98
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unbundled network elements, and collocation are just,
reasonable, and nondiscriminatory.9

IURC Staff does not believe a national policy prescribing

pricing rules is justified based on economic principles. Eacn

state is different in terms of technology and current regulations

and a national policy could not account for the differences. For

example, before July of 1995 Indiana prohibited local measured

service. In a monopoly market, flat-rate service does not create

an onerous burden on a local exchange company. But in a market

where the incumbent 10es not have local measured service and new

entrants have entered the market via resale, the incumbent LEC may

not be able to recover costs, and its resulting customers may pe

sUbject to increased rates.

The FCC also seeks comment on whether differing standards may

be a barrier to entry.l0 Most of the burden of creating a

competitive market falls to the incumbent LECs. They must open

their network for interconnection, unbundle the network, and

generate the cost studies for a host of new services. A new

entrant's concern is that the rate for interconnection or unbundled

elements of the network is fair. Rates that are set too high

create a barrier to entry. A national policy, unlike a state-by-

state policy, would likely create a barrier to entry; it may force

9 Notice, § 117, at 42.

10 Notice, § 119, at 42.
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a new entrant to be charged a higher price than otherwise would

occur with a state-by-state policy.

Although we do not believe the FCC should set a national

directive on costing methodology or pricing policy, we do feel it

can serve an important role. It can review the literature on

costing methodologies, gather different states' methodologies, and

even present its own. This will give states who have not developed

a specific methodology time to evaluate the different methodologies

instead developing an entirely new methodology.

costing Methodology

The Notice prescribes two general methodologies: LRIC-based

pricing methodology and a proxy based methodology. The IURC Staff,

consistent with our comments to the Federal-State Joint Board on

Universal Service, has significant concerns about the use of proxy

cost models. 11 A proxy based costing methodology should only pe

used when another c-:osting methodology, like TSLRIC, cannot pe

developed. In light of an open IURC docket on local exchange

competition (IURC Cause No. 39983), IURC Staff is unable to comment

on the use of TSLRIC or other types of incremental costs to

determine interconnection, collocation, or unbundling rates. The

existence of this open case also supports our concerns about the

preemptive effects of any prescriptive national TSLRIC standard(s)

11 IURC Comments in CC Docket No. 96-45, at 8.
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which the Federal Communications commission may ultimately

establish. As has already been stated, the lURC established Cause

No. 39983 to resolve "any and all issues" pertaining to local

exchange telephone competition within the state of Indiana.

various parties in that case have submitted countless pages with

their respective views on TSLRIC and other costing methodologies.

The IURC is moving quickly to act on the material that has been

submitted and filed in that case; a federal TSLRIC standard is

unnecessary at this time and would likely interfere with the wor~

of the Indiana utility Regulatory Commission.

Rate structure

The FCC seeks comment on a number of issues related to rate

structures. We focus on the appropriate method of recovering

costs12 and whether to whether to aggregate rates. 13 IURC Staff

feels that, too often, the argument over rates is caught up in a

debate over the definitions of such terms as "joint input" and

"service. ,,14 Following IURC Staff's belief that the structure

12 Notice, § 152, at 57.

13 Notice, § 133, at 49.

14 For example, a term used throughout the argument of the
determination and allocation of access costs is "joint inputs."
~, David Gabel and Mark D. Kennet, "Pricing of
Telecommunications services," Review of Industrial Organization,
Volume 8, 1993, at 2. However, joint inputs is the incorrect
economic term for the relationship between access and usage. Tpe
economic term most closely related to this relationship is
complementary goods. See, William E. Taylor, "Efficient pricing
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should be based on economic principles and leaving semantics aside,

intrastate costs should be recovered by the cost causers, as

determined by the respective states.

The rates for services offered by a company should be based on

the economic cost of providing that service. This statement may

presuppose the elimination of subsidies to some. It must

emphasized, however, that there is considerable disagreement over

the existence, allocation, and recovery of subsidies today. For

example, the notion that the CCLC is a subsidy designed to support

universal service enjoys as much opposition as support. 15

Regarding aggregation of rates, unbundled elements should pe

price at the most disaggregated level that is economically

efficient. That is, when the benefits of disaggregation outweign

the costs. Subsidies only create an inefficient allocation of

resources and in a competitive market will be quickly exploited (as

already suggested there is widespread disagreement on any subsidies

that ultimately may be found to exist as well as on the sources and

recipients of those subsidies).

of Telecommunications Services: The State of the Debate," Review
of Industrial organization, Volume 8, 1993, at 27.

15 IURC Staff Reply Comments, CC 96-45 (filed May 7, 1996),
at ???
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